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STAT 2-4 StIT CF CU SSTICHS FF 
Wether, given timely <notions, a convictior: of rap? can b2 
sustainet where ther2 is no corroboration of th? t2stimony of th2 pros 2cutriy 
identifying appellant as her assailant? i 


>, Jihether the trial court com nittedc plain 2rror in failing to strik2 t 
testi aony of the pros2cutrix in whicn she ic ontified a jac2t, seize by the nolic2 
from th? appzliant, as being similar to th? on? worn sy her assailant, where 


said jacket was not introduced inte ayidenc2, ane could no orop2rly hav2 b22 
44 , | 
introduc 24 into evidence? 


2, ¥ hather the trial court com nittec rov2rsidl> 2rror in failing to 
instruct the juryan the necessity of corroboration of testimory of the pros2cutrix 


i@ 2ntifying her assailant in a ra>2 pros2cution, 


4, ithether plain error was committed ba the trial court permitting 
counsel for the government tq Ziv “fens? couns 2] a “Jenks” statement in th? 


ores2nc? of the jury, follow sy permitting government ccuns 21 to comment 
to th2 jury on the failur2 af d2fens2 counsel to use sai¢ s starsat for impzach- 


nent? 


5. Whether appallant was deni2d the effective assistanc? of couns21 


in his trial below for van2‘ 


Reference to rulitc; The Distriet Court vacated the pegor sesterce 
. i 
herein acd resentenced appellant on June 20, 1989. 


This case was before the Court previously, I J-ited States v, Jerics, 


130 U.S, Apr. D.C, 248: 399 F.2d 9°1 (1958). 
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"Wr ISDICTIONAL STATS 3.IT 
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TAS apo3al $e from a juco™meant of convictton Of th2 offenseof raps. 
opallact was re-sentenced Sy the District Court or Jun2 79, 1953, tr aterm 
of fro.a six to 2ighteen years i-nvrisonment. Leave to acs2al in forma 


pauperis was grant2¢ anc notic> of app2al “ilec on Ju ;, 1959. This Tourt 


= 


: - 


2@S Guristiction under Title “°, United Stares Code, Cection 1791. 
4 


Tais avpeal is fron a jucg.n et of conviction of th2 offense of rap2. 
cn Aprii<, 1953, lucz> Tamm impos2¢ a s2nt2nc?2 of from t2n to 
tsizty y2ers imorisoa.nent. tio cirect app2al was timely taken. Therezaft2r, 
a petition fer r2He2f under Titi2 72, Seceion 7755 was hear? in th2 District 
Cn adp2a! to this Tourt, this denial was r2wersed an? the 
Tes r2c2ené2d to th? District Tourt for further proceedings, United 
Stetes v. Joncins 135 App D 5 745; 339 5 2¢ 9C1 (19SEC). Purguarnsto saic 
remant, t:2 Districr Comrt conduce2d further vroc2etings. As a result of 


n 


thos? furt=2r proc22cinzs, th? District Tourt vacaz27 th? somsenc? of fron 


ten years to thirty years loprison~.2nt an?, on June 72, 1957, impose a 
s2nte-62 of on six to 2izhtem years inorisonment. Jotice of appeal wac 


ticazly file¢ cy appellant. 


Shs AS om Paes 
te 


To sustain a conviction of ti2 crim? of rap2, t-2 tte Es Of the 


DYOS 2Cutrix ic entilying the defencant cs ner assailart cv 2et 32 cc: sr0=0r atec by 


Other evit2sc2. 
It tc plain 2rror to p2r-nit ta2 vros2cutrix, i- 
to ic entity € jaceet which has b2en wuniewfully s2iz2¢ by the BE Rent from 


the Cofencant as 32ing similar to the jacket wor- oy th acsaila: at who ran2d 


ner. : 


& Yap? Cas2, th2 trial court is r2quired to ixctruct tae jury on the 
n2c 2ssity of corroboration of th2 i¢ sntification dy the pros scurriz of the 


Cofencant as a2r assailant. 
Itis plain error to permit th2 arosecutor to siv2a "Jenks" " statement 
to ¢2fens2 ccuns2! in the oreserc2 cf the jury, follow2¢ Sy per nitting th> 


pros2cutor to co:;n-nant in Nnal argument on c2fens2 couns2i's hers to us2 


such statsi2at Jor imp2ach ent. 


A ¢ofencant is G2nie¢ 2fective assistanc2 of couns2? Wier? his 


attorn2y fails to requ2st a “Jenks” ctatemert; fails to rov2 tc strike ina¢missasle 


testimony whica is pr2ajudicial; anc fails to object to imorozer, orajucical anc 


inffamimatory closing arguin2ct of t22 sros2cution. 
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= ar> the only wit tec? as to the ic tty of ac acsailartina 
nacorroborat>> t2stiznony of the prosseutrix, ¥/10S2 opportunity 
Sserv> was scent, at 52st, anc th? circumstance 2s Wire pie JOT S: Dale 
trustworthiness”, th2 trial court wred i. refusing to gract agp rilact’s notions 
recs > sing vis mction for 4 22 trial. 

Tl. a2 trial court co : ing the pros2cutrix, 
in th2 pres27c2 of the jury, to iceat.*; a sack2t wnica aac 522% unlawfully 
$2ize2e from th 7 2feneant zy the zovernn2nt, as 52ing S: nilar to the jack2t 
worn by 22r 2sséliant, where saié jacket was not ane coul? not nav? 522n 
lawfully introduced into 2vid enc >. 

, Tae trial court comnitte? r2versidle 2rror in failing to 
instruct on ta2 r2cuir2ment in 2 rap2 cas? that the testinony of ti? pros2cutirx 
ifentifyice tae ¢sfencaat as her ass2ilact .nust 5? corros0ret2* sy other 
avie 2nc2. 

IJ. Th2 trial court com ..iw2¢ plain 2rror ic s2rnitting the 
DrOszutor to Zi "Senke” stetzm 2nt to ¢2fens2 couns2: in ti? 2r2s 
the jury, cousied with permitting t12 prosecutor to mai2 r2f2r2nc?2 in closing 
argument to <2fens2 Couns 25 failur> to us2 said stat2n21t for { apzacnm2nt 
Jurpoeses. 

VJ. Tar failure of ¢2fers2 couns?i to r2qu2st 2 -? 92tain the first 
"Jerks" stat2n2xt of t.2 proszcutriz; nis failur2 to nov~ te stri%2 th2 ina? -nissi- 
nl2 testi-nony of th? proszcutrix coc 2rciag a jack2t s2iz:" fro > th? c2fencant; 
coupled with nis failur2 to obj xt to taz i aproper closin; arz1-s ont of the 
pros2cutor co:.ctitutes Suc ina@zcat? r2or2s2zatation Sy coms 21 as to d2ny 
app zllant @u2 proc 2ss. ~&S 


Em ee ee 


¢ fe <a te whe 


(Vol. I, Tr. 5,89, 11-13, 15, 15, 17, le, 39, €7-03, ae, 9 91-93, 
109-195, 125, 131-137, 142-149, 155, 151, 175, 179-1€9; 105, 299- 193, 291, 
919, 223, 234-735; Vol Il Tr. 7€0-224, 929, 291-292, 357-35c, 392-359.) 

At the close of the government's case in chit, defendant moved for 
a judgment of acquittal, This motion was predicated on the contention that, 
as a matter of law, there was insuffici2nt corroboration of th2 identity of the 
perpetrator of the rape to p2rmit the case to go to the jury. (Tr. 9€9-284) 
This motion was d2nizd. (Tr. 229) At the close of the entir2 evidence, 
defendant renewed this motion. (Tr. 392-399) This motion was agein 
denied. (Tr. 399) After the verdict, defendant timely filed a motion for a 
new trial, again raising the same issu2. This motion was also deniz. 

Th2 requirement of corroboration of the identity of the perpetrator of 
a rape is a rule of long standing in this jurisdiction. Kicwell v. ISIS: » 36 
App. D. C. 555 (1917); zwing v. U. S., 77 US App DC 556; 135 F7d $33 (1942); 
Franklin v. U. S., 117 US App DC 333; 330 Fd 795 (1954); cf. Thomas v. 
U.S. 128 US App DC 233; 387 F?d 191 (1957). In order to demonstrate 
the error as to this issue, it is necessary to analyze the setdence in the trialof 
appellant. | 

The vrosecutrix t2stified that she left home on th? evening of 


September 21, 1962, at about 10:10 ?. ¥i.(Tr. 5) It was dark. As she was 
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she notic2d a boy alsoon = ¢ Stree. 


> 


z2jackxeton. (Tr. ©) ©22 was not able 


on2¢ ta2 vicinity cf -_ to 13 4 Street, 


ov ren across ml? str> -intc an alley; a 
~ beating her abouth> heac. Turis this sroc2ss, sh2 lost 
laccsec =eicn 


‘ar ayoc: > 
mir 2ysssacl ee, Te 


she was v 


as 2 


which a-sasrs 
ed 


stsie> tar the st20s cast Licht insic2 th? 


ace-as h2 Cracow hey inte m1? 


the tisht o 


| Ske Sret sav ti2 >o0v's 4 
nis f rei intircours? with 


anc cn? saw his ra 


iz>tiz assailant. (Tr. 17) After h2 


1g2 02a stratez2m. The 


- 


whol trensection iron th? initie! 2x 2scat2 took Zour to fiv2 


ninutes. 
r2sn co avi2int at in2 “ omens Sureau. (Taz ti n2 of this 

> x20 at sorn2tim2 2ricr stective John 2. 

XHn2 stetes 22 reczivee 2 ror ang arrive’ at the © omens Qur2au to 

her assailant 


intervie Tros2ce . 229) She deseris26 
1¢ years c17, light or 


jiegro male, $'7” tall, 17 - 


+ 7 Wi 
nm and wearin 


te Seotenber 71, +9 <c, pros2cutrix cic cot snow ta> a2fendant 
aber of his facaily. state.nent on 


RPL Sr 


cailant. 


342 identiZi2e A2fenJant ‘1a Uneup. 


“9 


(Tr. cf) 


2-72 another stat? 2nt to the nolice at taat ti <2. 


72 were thr22 p20p! 2 in ta2 Hr2-wn. Thes2 tir22 


Mile and s2n2re! avy 2aren 


UE Asp DO 


Th2 vros2cutrix 2a72 an in-court i¢2ntific 


iM-i9S) Che identifie: Governmant’s txhisit itc. 


yas never introduc 2¢ into zvid2nc2) as b2:57 s 


wajitn 


(Tr. 137-133) She also tectiX2c that su > 2¢ 


wor: by n2r assailant. 
toz2r 5, 1957, sh2 savy 2 soy who she mistoox for t2 ¢ 2fendant. 
r cf the Cefeatant. (Tr. 


>x0y was “udolph Jenkins, th2 identical twin brother 


$i-33) 
The remainder of th: sovernn2nt's cas2 in oui 2! consisted of the 


testicaony of six further witnesses. Cnly that testi sony r2levant to the 
“ corroboration of identity will be here discuss27. 


vir, Nelson Yashinzte: Hve¢ at 13 vi Ctr2:t. 
nor steugslin 


we ts >5- 


auestion, n2 heard a vir) scz2am enc chs2rved 


(Tr. i79) Ts2 alley is ¢arx anc the only licat is on2o 
antranc? of 15 4 Street. (Tr. 175) This light went cut as woman was 
2 basement. (Tr. encent sinc 


The man he saw dra the v0: man into th2 sa 
ecg aS res ete re 


consi*orably different then th ¢ 


2 etectiv2 Xlin2 tzstifi2¢ that on Cetoser 31, + 


-front jacket. He executed this warren 


ané ostained the jacket whicn was marked as Govern nent's Exhit 
(anc which was never introcuc2 into evidenc =e tes 2 
‘rt, Leroy Persons testifiz¢ that ¢2fencant hac an ic entical twin 
= 3 - H 
| 
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drother; that Ae hes known them both for 2ight years; anc that as can not 
tell them apart. (Tr. 731) 
This is the 2vidence touchinz on th> issue of icentity of the assailant 
which existe* at t2> clos of the government's case. 
‘2fandent called as a witness “'rs. Bricie Seymor2, a vitness 
> th2 government but not olaced on the stan¢ by th? government. 
or2 lived at il 4 Street. She had known the defendant sinc? he 
was small. She sav the woman in th2 alley struggling witha nan. The 
man was net th defendant. The man was larger and taller than th? 
Gefendant. (Tr. 
The « nt testified in his cwn Dehalf. He denied contact or 
conduct of any sort with the prosecutrix. (Tr. 357-352) 
avicence recited above fails to Satisfy the test establisnedc by 
Kidwell, Zwinz, =ré xlin, and like cas2s as to corroboration of identity. 
Thus, it was error to deny appellant’s motions for judgment of aco suittal and 
to deny appellant’s motion ‘or a new trial. 
COU: T =. ASS E12) PL, AIN 


ry 


OF, SAIS 


Government's txhisit 5 for 1. D5. was a beige, waist-length, zipper 
front jack2t, s2iz2d by Detective “lin pursuant to a s2arch warrant issued 


py the U. S. Tom-nissioner on Cctob2r 31, 1952. Government's txnidit 5 


~? 


for I. D. was never offered nor receive" in 2vidence. 
-7- 


That th2 failure of the government to se2% to introcuce the jacke 
into evidence was <acre that: mere overcighnt s22ns appar2ct.. 2 ether, 


appellant suggests that tris failure r2cult2< from the gov2rament’s 


recognition that th2 search and seizure was invalid on at i2ast two zrounés. 


| 
jacket is not an instru-nentality of crime as suscified in 
i 


et 
atin 


risony. U.S 
Uc Apo DT 247; 257 F 7d 449 (1952). Anz 2llant concedes tha distinction 


o2tween instrumentaliti2s of crime and m2r2 2videnc2h 

abolished, i/aryland Penitentiary v. Hayden, 3¢7 Ul 294 (1957); 1¢ USTAS 
| 

3193 (a). However, the law as establisne? by Gouled v. United Crates 


U.S. 22¢ (2921) and :zorrison v. U. S. 104 US App DC 35°; 


449 (195C) was the controlling law on Cctober 31, | fat2 Cz: whicn 


s hele 


said warrant vas issu2¢, as well as in 1953 when appellant's trial was hele. 


It is by the Souled stancard thet the validity of this search ani s2izure must 


b2 tested. Ye2steé by that standar¢, ti s2arch and seizure wer invalid. 


-? 
i 


Tn2 szcone issu2 rais2¢ by the eidavit is whether it satisfied the 


eee 


if 
| 
tests of such cases as Avuilar v. Texas, 372 U. S. 122 (15%) and jonss v. 


U.S. 197 U. S. Ap. 5. 5. 370; 353 See 950 (1555). A careful reading of 
the affidavit, oerticularly the szconé last paragraph of same, snows 

that th affiant carefully refrains from asserting kmowlecz2 of Sacts tending 
to supDort the d2fencdant’s ownership or poss2ssion of the type article for 


which the warrant is souzht. Thus, the affidavit fails to 2stablish probable 


caus? that th: defendant owned or possess2¢ 2 jacket of th? ty? to be seized 


or that suc: a jacket of his was locate at the place to be szarchec. 


=i Ss 
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Sect thet zovernr. sat 
introduce into evidence, and inées¢, appt uic not nave 
‘into avidenc> within the co-text of this cas2, it vas plain 
rror to Termit th pros2cutrix tc identity savn> as being si-atler to the 


Sith v. J.S., 253 U. S. Avp. ©. 


) (ciss 2nting opinion), saacklin ve. ik Sn 


3 F7a 1045 Cootmot2 4 


land fy th SP 
fu ee Se 


Th: Court’s charge te the jury on the entire issue of correporation 
is contained et raz2s 449-45 ascrint. ‘tis set forth herein in 
its 2ntirety: 


">.> lav Goes not p2rmit e conviction of a charg> 
oS Tras? on the Dasis Of the test! ae of ta2 complaininz 
with? s stencing alone. Torrc-cretion of h2r testimony 
ree 2 according to fi2 rule cr2vailing in m2 Dee 
ee correzoration, now2v2r, n22d not to 5 
“2witn2ss26 narcly ever can be obtaine? 
in regare to such an offenss as is charz2¢: in ta2 criza2 of 
rape. Torroborating circur.stances, that is, other circusao- 
starc2s surrounding the occurr2nc? of the allegec event 
which corrosorate the fact taat the rad2 cid in fact occur 
ar2 roncil2r23 sumicient corre-cration in the ey2c of th: 


la W, ” 
After th zlos2 of th? instructions, defendant requ2stec a further 
instruction on corroboaration. “nis r2gu7st was r2 


This refusel was reversible 2rror.  "ci2nzi2 v. U. S. , 78 Us Any DO 


54 533 (2942); Branvlin vy. U. 6.3 117 US App DC 33%; 322 374 795 


ct Tal 7 
Rol RGeiTe Ari 3 


5 SvID tos THAT THS PRICE 
STATSABNT VAS CONIC ATT, WHE 3 


abe oe 


(Vol. 1. Tr. 147-149, 159-152, + Jol. i. T=. 413-414, 


Prosecutr:x mac2 at least two out-of-court staten2nts which would 
appear to fall with the preview of the "Jencs Act", 1¢ U. S. o. 8 3523. The 
first of the statements was mad2 on September 22, 1952, and was a 
written statemnent signed by the prosecutrix. More will be said concerning 
this statement in a later assignment of error. The second statement was 
mad2 by the prosecutrix on Cctober 5, 1952. After extended proceedings 
a trial concerning prior statement of the prosecutrix and as to whether 
the prior statements contained @2scriptions of the assailant, te pros2cutor 
had the statement of Cctoder 5, 195°, snarked as Government’ s Sxhibit S 
for I. D.; showed it to the Cefendant's counsel in open court in ‘the presence 
of the jury; ant had the pros 2cutrix identify same from the stanc. (Tr 147- 

9-152, 135-152) This procedure was 2rror. Johnson v. United 
States, 1271 US Avy DT 19; 347 F2d 203 (2? $5). Appellant contends that this 


error was compounded into plain error when, in closing argusnent, th? 


prosecutor argued: 
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won? sscoac statement was snown to d2f2ns2 couns2l. 

You con't know what was in it bocause it was not introcucad 
as 2vicenc>. [ suqzest to you, howaver, that if there nac 
deen anything too Giffersnt init, it would nave b2en used. 
You woul? have found out about it.” (Tr. 413-414) 


Ané later: 


¢n't make any prior inconsistent statement.” 


argu wi2nt Was again nad? Sy the government in its rebuttal 


(Sr. 225-222) 


TazS2 arguments, anc inceet testimony, by government counsel 


in closing w2r2> 2 Keichert v. United States 173 US app DOT 294; 359 


=74 272 (1955); Xing v. United States, 1275 US Asp DD 31£; 377 F2d 323 (1955), 


and, in th2 context of this cas2, constitute plain 2rror. 

Th2s2 2rrors w2r2 further azzravated by the prosecutor's im- 
proper and inflam-natory argum mt referring to the C2fencant as"... a 
teenage hoodlum walking the str22ts of ashington... " (Tr. 433) 
cf. Brown v. United States, 1°5 US Apo D2 773; 379 F7d 742 (1955), Dews 
v. U. S., sip opinion No. 77, 347 (2. 7. Cir. 9/75/59) 

LAME WAC SINS 
sor 72 AS asta 
CUNS Sb 
(Jo. L. Tr. 73- Tie 147-149) 

Present counsel approaches thic issue with som2 hesitation. Trial 
couns2l is now C2c2asec. Pr2sent couns2}!, whe was acquainted with trial 
counsel, does not relish any proc227ings that night tarnish decedent's 
reputation. lowev2r, present couns?2! is of the view that c2rtain occurr2n- 
c2s at tria! raise an app2alable issu2 as to in2ffectiv2 assistanc2 of counsel 
within the lav as 2stablished in this jurisdiction by such cas2s as | 4itchall 


v. United Stat2s, 104 US App BC 57; 759 774 7e7 (42352) ant 2rucs v 


United States, US App DT 113; 377 772 113 (1957) cf. Bruzaker v. Dicksm, 


-il- 


‘vill set forth thr22 oriz. ipa 21 points 


which appear to raise this issue. 


nwct 


A: ee Soe 3 o> 


The foundation for the procuction of said statement was adequately 
laid. (Tr. 75-77, 147-149) The possizler 1c2 anc importance ci said 
statement to th C2fense is appar2nt cinc? the defens> was predicated on 
th2 issue of ic2ntiZication and this statement contained a <2sc ristion 

given by th2 pros2cutrix of her essailant before sne was subsaquetly 
confront2¢ with th2 defendant. This stat2‘a2nt was not requestee or 


produced. 


— 
= 
~ 
= 
c 


ber) rT ; 
PCr. i. ° 


The only possible color of corroboration of the identity of the 


defendant flows from the testimony relating to the jacket worn by the as- 
sailant anc the testimony relating to Sovernment’s Sxhibit No. 5: SOMO. 
As is s2t forts in Argument II above, the jacket could not sroperly have 
been introduced into evidenc2. Thus, the t2stimony neta to this jacket 
was inadmissible. VY ithout the jacket, (which was never ad-nitted into 
evidence) anc without the testimony connecting the defendant vith possession 


of such a jacket, there would exist absolutely no evidence which coulc 


remotely rise to the status of corroboration of identification. 
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2. FAILUE 3 PISOT TO THE IEE OP az. 
eee eee 


CLOSING ARGU! 4 SNT CF CCUNE © THs SCV sz pe ASNT 


The improper argument of counsel! for the gee is set forth 
in Argument [7 above. i 2fens2 counsel ¢ Obj 2ct to suck: exsument. 
Such failur2 was 2rrcr. 

Th2 above three points, when taken toz2tier, anc balanced against 
the clos2 issu2 of zuilt, raise an app2alacl> issu2 as to whether appellant 
was denied the 2ffective assistance of counsel, Apoellant submits that he was 


, 
so denied. 


CLUSICH 


For th2 reasons set forth above, appellant submits that the 


judgm ent of th lower court should b2 r2versed, 


. Newmen, Ir. 
Street, N. ¥., 
Suite $20 
Cashington, D. Cc. 


Attorney for Appellant 
{Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether the Government offered sufficient evidence 
to corroborate the identity of appellant. 

2. Whether the jury was adequately instructed as to 
corroboration of identity. 

8. Whether the trial court erred in not, sua sponte, 
striking testimony identifying appellant’s jacket. 

4. Whether the procedure followed in producing the 
complaining witness’ prior statements was proper. 

5. Whether appellant was denied effective assistance 
of counsel. 


* This case was previously before this Court. United States v. 
Jenkins, 180 U.S. App. D.C. 248, $99 F.2d 981 (1968). 


United States Cont of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,337 


UNITED STATES OF AMERICA, APPELLEE 
v. 


RANDOLPH JENKINS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a single count indictment 
with a rape (22 D.C. Code $2801) occurring on Septem- 
ber 21, 1962. He was tried before Judge Tamm and a 
jury on February 21, 25, 26 and 27, 1963, and found 
guilty. On April 4, 1963, appellant was sentenced to 
imprisonment for a period of ten to thirty years. No 
appeal was taken from that sentence. Thereafter a peti- 
tion for relief under 28 U.S.C. $ 2255 was heard in the 
District Court and denied. In United States v. Jenkins, 
130 U.S. App. D.C. 248, 399 F.2d 981 (1968), this Court 
remanded and directed that the sentence be vacated and 


(1) 
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appellant re-sentenced if the trial court found a non- 
frivolous issue for appeal. On June 20, 1969, Judge 
Walsh vacated the previous sentence and in turn imposed 
2 sentence for a period of six to eighteen years. This 
appeal followed. 


The Government’s Case 


Miss Joann Rutledge testified that on September 21, 
1962, she was nineteen years old and that she then re- 
sided at 1111 New Jersey Avenue, N.W., with her mother 
and father ‘Tr. 4). At approximately 10:10 p.m. she 
left her home with the intention of walking to the East 
Side Restaurant at M and North Capitol Streets—ap- 
proximately three to four blocks away (Tr. 5). She com- 
menced walking up New Jersey Avenue to New York 
Avenue and then to M Street (Tr. 6). She did not recall 
seeing anyone else on the street until she reached M 
Street at which point she observed a boy of medium 
height wearing a beige jacket, walking behind her (Tr. 
8). The witness then crossed M Street and continued 
walking on the opposite side and she observed the boy 
watching her (Tr. 9). The boy’s jacket collar was up 
and she was unable to see his face, however, she noted 
that the jacket was of waist length (Tr. 9). She also 
noted that he wore dark trousers and was a brown- 
skinned Negro (Tr. 10). As she came abrest of an alley 
running between No. 11 and No. 13 M Street the boy 
ran across the street, grabbed her and dragged her into 
the alley (Tr. 11). In the alley the boy commenced beat- 
ing her on the head and he ripped off her panties (Tr. 
12-13). The witness indicated that she then commenced 
screaming (Tr. 11). Miss Rutledge was then dragged 
back further into the alley and then into a basement 
where she was shoved to the floor (Tr. 15, 20). Appel- 
lant then had sexual relations with Miss Rutledge and 
each time she screamed he struck her (Tr. 19-21). The 
witness related that there was a light outside of the base- 
ment door and that she got a good look at her ‘attacker 
as he dragged her into the basement and again while he 
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was engaged in sexual relations with her (Tr. 17, 18, 
23). She identified appellant as her attacker (Tr. 105). 
Miss Rutledge also testified that the basement was lo- 
cated in the apartment building at 15 M Street—the 
address of appellant (Tr. 94). 

While appellant was engaged in sexual intercourse 
with Miss Rutledge she told him that she would willingly 
have sexual relations with him if he would permit her 
to return to the alley to recover her glasses, pocketbook 
and shoes (Tr. 21). Appellant agreed and the two re- 
turned to the alley where she recovered her shoes (Tr. 
22, 24-25). Appellant struck a match and as he was 
bending over to pick up the glasses, Miss Rutledge started 
to run away (Tr. 25-26). As she ran appellant grabbed 
her coat, however, she managed to shed the coat and 
escape to the street (Tr. 25). As she exited the alley 
she observed a woman standing nearby. Miss Rutledge 
ran toward the East Side Restaurant where she encoun- 
tered one Leroy Person and another individual (Tr. 26). 
Two girls then walked with her to the Women’s Bureau. 
(Tr. 27). 

From the Women’s Bureau Miss Rutledge accompanied 
two police officers back to the alley where they recovered 
her glasses (Tr, 31). She was then taken to D.C. Gen- 
eral Hospital for examination (Tr. 72). Appellant’s legs 
and face were lacerated and she was bleeding (Tr. 73). 
In addition she was bleeding from her genitals (Tr. 75). 

The day after the offense Miss Rutledge went to the 
Sex Squad Office and viewed numerous photographs but 
was unable to identify her attacker (Tr. 76-78). Her 


1 Miss Rutledge’s account as to the events that took place in the 
alley both before and after the incident in the basement was sub- 
stantiated by Mr. Nelson Washington who lived at 18 M Street 
(adjoining the alley) who observed the events through a win- 
dow (Tr. 172-180). Mr. Washington could not identify the at- 
tacker, but he stated that the attacker wore khaki trousers and a 
short waist length jacket (Tr. 181). He identified Government 
Exhibit 5 as of the same color as that worn by the attacker, how- 
ever, he stated that the attacker’s jacket was a little longer (Tr. 
181). 
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attacker was described as being about five foot, seven 
inches tall wearing a beige jacket with an elastic waist 
(Tr. 76). During the weeks following several individuals 
were viewed by her, however, she was unable to identify 
any of them (Tr. 79). In addition, police officers drove 
her around in the neighborhood several times in an un- 
successful attempt to locate her attacker on the street 
(Tr. 79). Finally Miss Rutledge identified appellant 
from 2 three man lineup at the Sex Squad Office.* 

Miss Rutledge also testified that after she was attacked 
appellant’s sister Iris commenced visiting her at her home 
nearly every day (Tr. 81). She also noted that a few 
weeks before trial she was followed in the street by ap- 
pellant’s brother Rudolph (Tr. 91-92). Her initial re- 
action was that the person following her was appellant, 
however, upon closer look she noted that the two did not 
look at all alike (Tr. 92). 

Miss Rutledge identified the coat that had been left 
in the alley by her, and she indicated that no buttons 
were missing from it when she had left home that eve- 
ning (Tr. 95, 100). She also identified the two portions 
of her panties which had been torn by the attacker and 
her bracelet which was lost in the alley (Tr. 96-99). In 
addition Miss Rutledge identified a beige colored men’s 
jacket (Government Exhibit Number 5) as being similar 
in color and style to the one worn by the attacker (Tr. 
102). 

Mr. Leroy Person testified that Miss Rutledge had met 
him on M Street and told him what had happened to her 
at about 10:30 p.m. (Tr. 197-198). He observed that 
her legs were bleeding and that she was not wearing a 
coat (Tr. 199). He then entered the alley and discovered 
her coat there (Tr. 199). He returned later with police 
officers and at that time he found her bracelet. 


2 Miss Rutledge testified that the three boys were all about five 
foot seven inches tall of medium to dark complexion. All wore 
khaki trousers and white T-shirts, None wore a jacket (Tr. 85-86). 
She also testified that no suggestion was made to her by the police 
officers and that she was certain that the person selected was her 
attacker (Tr. 147, 163). 
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The Government then produced three police officers who 
testified with respect to the subsequent investigation of 
the offense. Officer Lewis Magruder testified that he had 
found a piece of red cloth in the alley which was a portion 
of Miss Rutledge’s panties (Tr. 212). He related that 
the description provided by her was that her attacker 
was 2 medium colored Negro between 17 and 19 years 
of age of medium build and that he wore a light colored 
jacket (Tr. 215). Sargeant John B. Kline testified that 
he executed a search warrant at the D.C. Jail on October 
31, 1962, and recovered a beige colored jacket belonging 
to appellant (Tr. 933-234). He identified Government 
Exhibit No. 5 as the jacket recovered* (Tr. 284). Sar- 
geant Kline also testified that the basement floor was 
extremely dirty and that the coat worn by Miss Rutledge 
contained dirt on the back (Tr. 138). He also testified 
that after appellant was identified in the lineup he stated 
that he had been at the home of one Alvin Richardson 
from 7:30 p.m. September 21 to 5:30 a.m. the next day 
(Tr, 247). Officer Angelo Bonaccorsy testified that he 
recovered a black button in the basement where appellant 
had been raped (Tr. 254). 

Dr. John A. Nilsen testified that he examined the com- 
plaining witness shortly after midnight on September 22 
(Tr. 269). He related that she was agitated, had been 
erying and that her clothes were disheveled and torn 
(Tr. 270). In addition her panties had been torn and 
her stockings were ragged (Tr. 271). She had multiple 
abrasion on her face and arms (Tr. 271). An examina- 
tion of Miss Rutledge’s genitals revealed tears in the 
vaginal wall and signs of recent bleeding (Tr. 272-273). 
He indicated that the bleeding was not connected with 
menstrual bleeding. He concluded that Miss Rutledge had 
been sexually assaulted (Tr. 274). 

3 The prosecutor offered to move this exhibit into evidence, how- 
ever, counsel objected on the grounds that it was recovered at a 
time too remote from the offense. The prosecutor then withdrew 
the motion (Tr. 259-260). 
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Appellant’s Case 


Mr. Clayton R. Coleman testified that he held a party 
on September 21, 1962, at his home at 74 New York 
Avenue, N.E., and that appellant arrived at about 8:30 
p.m. and did not depart until after 10:30 p.m. (Tr. 309). 
On cross-examination Mr. Coleman admitted that he 
wasn't certain whether the party was held on September 
21 and that it could have taken place on either September 
28 or 29 (Tr. 324). He was certain, however, that the 
party was held on a Saturday* (Tr. 324). Mr. Coleman 
then testified that he was not sure whether the party 
was in fact held on a Saturday and he was not certain 
whether it had taken place in September (Tr. 325). 

Miss Iris Jenkins, appellant’s sister, testified that Miss 
Rutledge told her that her attacker was light-skinned and 
that he might have been Miss Rutledge’s boyfriend, one 
Thomas Lee Fason (Tr. 330).* Miss Jenkins also stated 
that she saw and spoke to her brother at Wright’s food 
store approximately one and a half blocks from their home 
at about 9:00 p.m. on September 21 (Tr. 335-337). 

Appellant testified that that he left home on September 
21 at about 7:30 p.m, (Tr. 362). He first went to Cut- 
ler’s food store (he did not see his sister there) and 
then to Coleman’s home arriving at 8:00 or 8:30 p.m. 
(Tr. 364-365). He remained at the Coleman home for a 
“eouple hours” then departed and went to the Lighthouse 
Restaurant at First Street and New York Avenue, N.E. 
where he remained for approximately thirty or forty 
minutes (Tr. 368). After departing the restaurant ap- 
pellant went to the home of Alvin Richardson and found 
the latter, his brother, mother, and sister present when 
he arrived (Tr. 369), Appellant denied that prior to 
going to the Richardson home he had sat on the steps 


+ September 21, 1962, the date of the offense was a Friday (Tr. 
108). 


+In rebuttal Miss Rutledge denied making any such statement to 
Iris Jenkins. Miss Rutledge also testified that Iris told her that her 
attacker could have been one of her hoodlum brothers (Tr. 379-380). 
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at 15 M Street or that he had met Alvin Richardson on 
the street (Tr. 370). He concluded by stating that he 
left the Richardson’s home at about 5:00 a.m. the next 
day (Tr. 371). 


Rebuttal 


Mrs. Lois Richardson testified that she was Alvin’s 
mother and that she had lived at 11 M Street on Sep- 
tember 21, 1962 (Tr. 385). She stated that appellant 
had arrived at her home at about 11:10 p.m. that eve- 
ning and that she made him leave at 1:00 or 1:30 a.m. 
the next morning. Alvin Richardson testified that he met 
appellant in front of 15 M Street about 10:50 p.m. 
and that appellant did not spend the night at his home 
(Tr. 391-393). 


ARGUMENT 


I. The prosecution introduced sufficient evidence and 
the jury was adequately instructed with respect to 
corroboration of the identity of appellant. 


(Tr. 9, 17-18, 23, 76-82, 85-86, 91-92, 94, 102, 215, 
233-234, 379-380, 449, 454-455, 459-460) 

Appellant contends that his motion for judgment of 
acquittal at the close of the Government’s case should 
have been granted because there was insufficient corrobo- 
ration of the identity of the attacker. He further con- 
tends that the trial court’s instruction to the jury with 
respect to corroboration was inadequate. We maintain 
that both assertions are without merit and that there 
was substantial evidence of corroboration considered by 
the jury. 

In sex crimes this Court has held that corroboration 
is required as to both the corpus delicti and the identity 
of the accused. Allison v. United States, D.C. Cir. No. 
21,862, decided February 17, 1969, slip op. at 3-4. Ap- 
pellant does not contend that there has been an insuf- 
ficient corroboration of the corpus delicti in this case and 
indeed there was significant additional testimony sup- 
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porting virtually every detail of the incident.* Corrobo- 
ration of the corpus delicti is considered to be especially 
essential because “the danger of an erroneous identifica- 
tion in a rape case is not of the same magnitude as the 
danger of a fabricated rape.” Franklin v. United States, 
117 U.S. App. D.C. 331, 334, 330 F.2d 205, 208 (1964) ; 
see United States v. Terry, D.C. Cir. No. 22,547, decided 
January 14, 1970; United States v. Bryant, D.C. Cir. No. 
22.511, decided December 11, 1969. In fact this Court 
has noted that “in the circumstances of a particular case, 
a convincing identification by the complaining witness 
based on adequate opportunity to observe need not be 
further corroborated ...” Franklin, supra at 335, 330 
F.2d 209. Here in addition to the convincing identifica- 
tion of the complaining witness other testimony was of- 
fered corroborating her identity of appellant. 

Miss Rutledge testified that prior to the attack she did 
not know appellant and her description, provided shortly 
after the offense, was unswerving and completely descrip- 
tive of him (Tr. 76, 80, 82, 215). She testified that she 
was able to see him both outside of the basement and 
again inside the basement (Tr. 17, 18, 23). She viewed 
numerous photographs of possible suspects, viewed sev- 
eral individuals who were shown to her, and finally un- 
hesitatingly identified appellant from a lineup of indi- 
viduals of his same height and build (Tr. 76-79). In 
addition to the similarity in size, all members of the 
lineup wore the same clothing (Tr. 85-86). These cir- 
cumstances alone are sufficient to meet the corroboration 
requirement in accordance with Franklin and Terry. 

In addition to the circumstances incident to identifica- 
tion of appellant set forth above additional factors cor- 
roborating the identity of appellant were offered by the 
Government. Miss Rutledge testified that her attacker 
wore a beige waist-length jacket (Tr. 9) and Sergeant 
Kline testified that he recovered a jacket of that descrip- 


* See especially the testimony of Government Witnesses Washing- 
ton, Person, and Dr. Nilsen, supra p. 3-5. 
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tion from appellant’s effects at the D.C. Jail* (Tr. 233- 
234). In addition the complaining witness testified that 
appellant’s sister, who had not been a close friend previ- 
ously, commenced visiting her and making inquiries con- 
cerning the rape shortly after it occurred (Tr. 81). Such 
sudden interest on the part of appellant’s sister was sug- 
gestive of the sister’s consciousness of her brother’s guilt.* 
Further the incident described by the complaining wit- 
ness of her confrontation with appellant’s brother sets 
to rest any question as to whether the correct brother was 
identified by her (Tr. 91-92). Miss Rutledge was un- 
equivocal in her insistence that she could distinguish be- 
tween the two. Finally, the basement where the rape 
took place was located in the apartment building in which 
appellant resided (Tr. 94). This fact is relevant to 
appellant’s opportunity to commit the crime and is fur- 
ther indicative of the veracity of her testimony and the 
identification of appellant as her attacker. Accordingly 
there being significant corroborative evidence of the iden- 
tity of appellant as the attacker, appellant’s contention 
that there was insufficient corroboration is without merit. 

Nor is there any merit in appellant’s suggestion that 
the jury was inadequately instructed with respect to the 
necessity of finding corroboration of identity. The trial 
judge instructed that since a conviction for rape cannot 
rest solely on the complaining witness’ testimony, “cor- 
roboration of her testimony is required according to the 
rule prevailing in the District” (Tr. 449). The trial 
court in the interest of ensuring that the testimony of 
the complaining witness be received with caution also 
instructed: 


The crime of rape is not always easy to establish. 
It most generally depends upon the testimony of a 


7 Since the jacket was not itself introduced in evidence the testi- 
mony identifying the jacket is not referred to above even though 
no effort was made by appellant to strike that testimony (Tr. 102, 
234). 


*On rebuttal Miss Rutledge testified that appellant’s sister told 
her that the attacker would have been one of her hoodlum brothers 
(Tr. 379-880). 
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single witness to the actual or alleged commission of 
the crime and unless her testimony is beyond ques- 
tion or doubt, or made so by surrounding circum- 
stances, there is danger in conviction. Hence, it is 
always important to look to the conduct and the 
character of the witness and the circumstances that 
may concur or otherwise with her statement of the 
alleged commission of the offense. The testimony of 
the prosecuting witness is always more or less cred- 
ible according to the circumstances that may con- 
cur with her statement of the alleged crime (empha- 
sis added) (Tr. 454-455). 


Thus the jury was instructed that they must consider 
surrounding circumstances, i.e., corroborative evidence, 
pefore they could credit the “testimony of the complain- 
ing witness.” Since Miss Rutledge’s testimony included 
her version of the events as well as the identification of 
appellant the instructions were adequate to inform the 
jury that identification must be corroborated. Moreover, 
counsel did not object to the instruction on the grounds 
that corroboration of identity was not included and since 
there was evidence of such corroboration offered the 
charge as given did not amount to reversible error. 
Franklin, supra at 334, 330 F.2d at 208. 


Il. The trial court did not commit plain error in failing 
to sua sponte exclude the testimony of identifying the 
jacket seized by the Government pursuant to a search 
warrant. 


(Tr. 102, 233-234, 259-260, 459-460) 


Appellant contends that the trial court committed plain 
error in not striking the testimony of the complaining 


» After the instructions were read to the jury, counsel remarked: 
“and I wonder if it might not be emphasized that corroboration 
ig necessary.” (Tr. 459). The trial judge indicated that he believed 
that the instruction as given was adequate and counsel offered 
neither an additional instruction nor specifically objected to the 
instruction as given on the grounds that there was no language 
directed specifically to the question of corroboration of identity 
(Tr. 460). 
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witness with respect to the identification by her of a 
jacket belonging to appellant seized pursuant to a search 
warrant. We maintain that it was neither plain error 
to not strike the testimony nor was the jacket, and testi- 
mony identifying it, inadmissible. 

After the jacket had been identified by the complaining 
witness and by the officer who seized it, the prosecutor 
offered the jacket into evidence as Government Exhibit 
No. 5 (Tr. 102, 233, 234, 259). Counsel objected on the 
grounds that there was an insufficient connection between 
the identification of the jacket by the complaining wit- 
ness on September 21, 1962, and the seizure by the Gov- 
ernment nearly six weeks later (Tr. 259). The prosecu- 
tor had no response to this objection and therefore with- 
draw his motion (Tr. 260). Counsel did not ask that 
the identification testimony be striken and it was not 
error for the trial judge, sua sponte, to not strike the 
testimony. Smith v. United States, 103 U.S. App. D.C. 48, 
254 F.2d 751, cert. denied, 357 U.S. 9387 (1958). 

Appellant also contends that the jacket was inadmis- 
sible because it was seized in violation of the Constitu- 
tion. We maintain that the seizure was completely prop- 
er and its suppression would not have been warranted 
on the grounds that it had been seized in violation of the 
Fourth Amendment. At the outset appellant contends 
that the jacket was not properly seized because it was 
“mere evidence” rather than a weapon, tool or instru- 
mentality of a crime. Gouled v. United States, 255 U.S. 
298 (1921); Morrison v. United States, 104 U.S. App. 
D.C. 352, 262 F.2d 449 (1958). Appellant concedes, how- 
ever, that the Supreme Court’s decision in Warden v. 
Hayden, 387 U.S. 294 (1967) eliminated this distinction. 
He insists, however, that since Hayden was decided after 
his trial the prior rule of Gouled applies. This conten- 
tion overlooks the reasoning of the Supreme Court in 
deciding Hayden. As the Court noted, Gouled was based 
upon the notion that the Government had a right to seize 
evidence when it had a superior property interest. Hay- 
den, supra at 303. Thus tools, fruits and instrumentali- 
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ties of a crime were seizable, but evidence that did not 
specifically fall into those categories was not. But the 
Court concluded that recent decisions had carefully 
pointed out that the principal object of the Fourth 
‘Amendment was the protection of privacy rather than 
property and as a result the old distinctions were in- 
applicable. Hayden, supra at 304; Silverman v. United 
States, 365 U.S. 505 (1961) ; Jones v. United States, 362 
U.S. 257 (1960). Accordingly when appellant’s jacket 
was seized by Officer Kline it is clear that if the seizure 
was not a violation of his privacy then it was constitu- 
tionally permissible. The fact that the jacket was “mere 
evidence”, therefore, was irrelevant. 

Appellant’s contention is without merit for the addi- 
tional reason that the Court in Hayden was simply de- 
claring the state of the law at the time of the seizure in 
that case. That seizure took place on March 17, 1962— 
over seven months before the seizure in the instant case. 
Thus if the seizure of Hayden’s jacket did not violate 
the Fourth Amendment, the later seizure of appellant’s 
jacket was also not violative of the Fourth Amendment. 

Nor was the search warrant issued for the seizure of 
the jacket invalid. See Aguilar v. Texas, 378 U.S. 108 
(1964). The affidavit stated that the affiant had reason 
to believe that the jacket described was in the possession 
of the superintendent of the D.C. Jail. It is not sug- 
gested that the latter’s possession was in anyway un- 
lawful and since the necessary information to support 
probable cause was known to the Government, the war- 
rant that was issued was based upon sufficient evidence. 
Smith v. United States, 123 U.S. App. D.C. 202, 358 F.2d 
833 (1966), cert. denied, 386 U.S. 1008 (1967). Final- 
ly, the search here, unlike the search in Aquilar and 
Beck v. Ohio, 379 U.S. 89 (1964), was not an intrusion 
upon the home or other place where one could reasonably 
expect to be protected from intrusion by the Government. 
There was no danger that one’s privacy would be dis- 
turbed by officers armed with a warrant based upon mere 
suspicion of an unidentified informant. Here the infor- 


13 


mation regarding the jacket was clearly provided by the 
jail superintendent and it is entirely reasonable that he 
would have in his possession clothing worn by appellant 
upon his arrest. Accordingly since the facts set forth in 
the affidavit were sufficient to establish probable cause, 
the warrant is valid and the seizure of the jacket lawful. 


IIL. There was no error in the procedure used for produc- 
ing the complaining witness’ prior statements to the 
police or in the prosecutor’s argument to the jury 
with respect to those statements. 


(Tr. 149-151, 156, 166-167, 413-414) 


During the cross-examination of the complaining wit- 
ness counsel elicited the fact that she had given state- 
ment to the police immediately after the offense and 
again after she had identified appellant (Tr. 149-150). 
Counsel then asked whether the description provided in 
the two statements were different (Tr. 151). The wit- 
ness replied first that there was a difference, then that 


there was no difference and finally that the two “had to 
be” the same (Tr. 151). During redirect the prosecutor 
attempted to clarify the witness’ testimony with respect 
to the descriptions provided in the two statements (Tr. 
156). During a recess the witness looked at her second 
statement in an effort to refresh her recollection (Tr. 
166). At counsel’s request the prosecutor produced the 
statement and had it marked as Government Exhibit No. 
6 (Tr. 167). Miss Rutledge testified that her recollec- 
tion was refreshed by reading the statement (Tr. 165). 
She indicated that the second statement had been read 
to her but that she did not read or sign it (Tr. 166). 
We maintain that this procedure was completely proper 
and that appellant was not prejudiced by it in any way. 

In Johnson v. United States, 121 U.S. App. D.C. 19, 
347 F.2d 803 (1965) this Court held that when de- 
fense counsel moves for production of Jencks state- 
ments the motion and transfer of documents must be 
made out of the view of the jury. In this case, however, 
the statement was not produced pursuant to a Jencks mo- 
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tion. Rather the prosecutor produced the statement to 
refresh recollection that had been attacked on cross-exam- 
ination by counsel. This was not an effort by counsel to 
place into evidence a prior consistent statement—a prac- 
tice that Johnson sought to prevent. It was instead an 
effort to rehabilitate a witness whose credibility had been 
questioned and was therefore entirely proper. United 
States v. Gardin, 382 F.2d 601 n.4 (2d Cir. 1967). 

Nor were the prosecutor’s remarks in closing argument 
improper.” The complaining witness’ credibility had 
been attacked by trial counsel with respect to the two 
statements and it was proper for the prosecutor to com- 
ment upon counsel’s inability to demonstrate that no dis- 
crepancy existed. As this Court noted in Johnson, supra 
at 22 n.8, 347 F.2d at 806 n8: 


Nothing herein is intended to prevent counsel 
from seeking to bolster the effect of his witnesses by 
pointing out that no effort whatever, or an unsuc- 
cessful effort, was made to impeach them. 


Here counsel sought to attack the witness’ credibility by 
referring to certain documents and the prosecutor was 
entitled to dispel any doubts that might have been raised 
by pointing out that his witness had been subjected to an 
unsuccessful effort to impeach. See Gibson v. United 
States, U.S. App. D.C. ——, 403 F.2d 569 (1968). 
Accordingly the prosecutor’s comments were not error." 


20“There was a suggestion that the complaining witness, Miss 
Rutledge, on the stand made a couple of different statements, that 
she had told two different stories. Well, I suggest to you that was 
pretty thoroughly gone into at the trial. The second statement was 
shown to defense counsel. You don’t know what was in it because 
it was not introduced as evidence. I suggest to you, however, that 
if there had been anything too different in it, it would have been 
used. You would have found out about it” (Tr. 413-414). 


11 No objection was made by trial counsel. 
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IV. Appellant was not denied the effective assistance of 
counsel. 
(Tr. 11, 16, 19, 26, 29, 32, 76, 78, 81, 83-84, 93-94, 
99, 159, 165, 167, 176, 187, 193, 208, 211, 220, 225, 
242, 244, 247, 259, 269, 275, 293, 379, 383, 391, 
397) 


Appellant contends that certain alleged failures on the 
part of his retained counsel were such as to amount to 
ineffective assistance of counsel. But in order to compel 
a reversal appellant must show such gross incompetence 
on the part of his counsel as to deny him a fair trial and 
render his conviction a nullity. Bruce v. United States, 
126 U.S. App. D.C. 336, 379 F.2d 113 (1967). The bur- 
den upon appellant to establish his claim is heavy, and 
he cannot prevail merely by pointing out mistakes in trial 
tactics, Id. at 340, 379 F.2d at 117. Appellant has at- 
tempted to meet this burden by pointing to three alleged 
failure on the part of counsel. It is clear, however, that 
“in assessing a claim of ineffective assistance of counsel 
{this Court must] look to the entire record.” Harried 
v. United States, 128 U.S. App. D.C. 330, 334, 389 F.2d 
281, 285 (1967). 

The record shows that not only was trial counsel not 
ineffective, but that he conducted a spirited defense that 
failed only because of the overwhelming evidence against 
appellant. Counsel, for example, made numerous objec- 
tions to questions propounded by the prosecutor = and 
thereby ensured that only relevant, probative and ad- 
missible evidence was introduced against him. Farther, 
he carefully cross-examined the complaining witness and 
was unable to shake her testimony only because it was 
clearly an accurate description of the events that took 
place. Finally he ably presented, through appellant and 
his witnesses, the alibi defense that appellant offered. It 


12 Counsel objected in excess of thirty-five times to questions 
posed by the prosecutor (Tr. 11, 16, 19, 26, 29, 32. 76, 78, $1, 88, 84. 
98, 94, 99, 159, 165, 176, 187. 198, 208, 211, 220, 225, 242, 244, 247, 
259, 269, 275, 298, 379, 383, 391, 397). 
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was not counsel’s fault that appellant’s witnesses contra- 
dicted themselves and each other. Accordingly counsel 
was always alert to protect his client’s interest and his 
assistance could in no way be considered to have been 
ineffective. 

Appellant suggests, however, that three specific alleged 
failures of counsel rendered his assistance ineffective. A 
close examination of each suggests that counsel commit- 
ted no error. First, appellant contends that counsel 
erred in not seeking the statement made by the com- 
plaining witness on September 22, 1962. There is noth- 
ing in the record indicating that counsel did not, in fact, 
have the statement in his possession. Such statements 
are frequently obtained by informal discovery processes 
and counsel’s remarks with respect to the second state- 
ment suggest that he was fully aware of the first one 
(Tr. 167). 

Appellant also insists that all testimony with respect 
to appeliant’s jacket was inadmissible and counsel erred 
in not asking that the testimony be stricken. As argued 
supra, the Government maintains that the jacket was not 
inadmissible therefore all testimony concerning the 
jacket was not improper. The complaining witness cer- 
tainly was properly permitted to identify the jacket worn 
by her assailant and Officer Kline’s testimony that ap- 
pellant owned a jacket of that description was also ad- 
missible. Thus the testimony of the two witnesses would 
have been proper even if the jacket was never produced 
in court. Finally, even without the testimony concerning 
the jacket there was sufficient additional testimony cor- 
roborating the identity of appellant. 

Finally, appellant contends that counsel’s failure to 
object to the prosecutor’s closing argument was error. 
As we maintain above the prosecutor’s argument was not 
improper and it could hardly be said that counsel’s fail- 
ure to object to a small portion of the Government’s argu- 
ment amounts to ineffective assistance of counsel. 

Appellee submits, therefore, that trial counsel’s per- 
formance taken as a whole was more than adequate, and 
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appellant has not met the burden of showing conduct that 
prevented him from receiving a fair trial. His conten- 
tion is based upon certain alleged failures by counsel 
which close inspection indicates were not error. More- 
over, it should be noted that the “effectiveness of repre- 
sentation is not to be judged by hindsight.” Cardarella 
v. United States, 375 F.2d 222, 280 (8th Cir.), cert. de- 
nied, 389 U.S. 882 (1967). Counsel’s performance be- 
fore, during and after trial was such that appellant can 
not now claim that he was denied effective assistance of 
counsel.”* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMaSs A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
WARREN R. KING, 
Assistant United States Attorneys. 


13 Jt should be noted the counsel made a pre-trial motion to dismiss 
the indictment and to transfer to the Juvenile Court as well as a 
post-trial motion for a new trial or in the alternative for a judg- 
ment n.0.v. 
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